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PROCEEDI NC~S

CHAIRMAN BRENNAN: The meetingwill come to order.
The Tribunal is meeting this morning to consider

rates and terms for the use of certain copyrightedworks by

non-commercialbroadcasting. The notice of this meeting

appearedin the FederalRegisterof Thursday, April 27 and I
direct that the notice be insertedat this point. in the
record.

(See insert.)
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[6351-01]
1

COMMODITY FUTURES TRADING
COMMISSION;
TIME AND DATE: 10 a.m., May 2,
1978.
PLACE: 2033 K StreetNW., Washing-
ton, D.C., 5th floor hearingroom.
STATUS: Partsof this meetingwill be
open to the public. The rest of the
meetingwill beclosedto thepublic.
MATTERS TO BE CONSIDERED:

Portionsopento thepublic.
Part 8—Disciplinary rules and proposed

rules relating to exchangeproceduresfor
disciplinary, summary and membership
denialactions.
Portionsclosedto thepublic:

'nforcement matter and offer of settle-
ment.

CONTACT PERSONFOR MORE IN-
FORMATION:

JaneStuckey,254-6314.
[S-881-78Filed 4-25-78;10:49aml

[6351-01]
2

COMMODITY FUTURESTRADING
COMMISSION.
TIME AND DATE: 11 a.m., May 5,
1978.
PLACE: 8th Floor ConferenceRoom;
2033 K StreetNW., Washington,D.C.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
MarketSurveillance.
CONTACT PERSONFOR MORE IN-
FORMATION:

JaneStuckey,254-6314.
[S-882-78Filed 4-25-78;10:49aml

[1410—01]

3

COPYRIGHT ROYALTY TRIBU-
NAL.
TIME AND DATE: 10 a.m. and2 p.m.,
Thursday,May 4, 1978.

PLACE: Room500, 2000 L StreetNW
STATUS: Open.
SUBJECT:Considerationof termsand
ratesof royalty paymentsfor the use
of certain works in connectionwith
noncommercialbroadcasting.
CONTACT PERSONFOR MORE IN-
FORMATION:

Thomas C. Brennan, Chairman,
Copyright Royalty Tribunal, 202-
653-5175.-

THOMAS C. BRENNAN,
CopyrightRoyaltyTribunaL

[S-878-78Filed 4-25-78;9:06 am]

[6570-06]

'QUAL

EMPLOYlvtEIVT OPPORTU-
NITY COIvtiV[ISSION.
"FEDERAL REGISTER" CITATION
OF PREVIOUS ANNOUNCEMENT:
43 FR 17112,April 21, 1978.
PREVIOUSLY ANNOUNCED TIME
AND DATE OF MEETING: 9:30 a.m.
(eastern time), Tuesday, April 25,
1978.
CHANGES IN THE MEETING: The
time of the meeting is changedto
11:30 a.m. (eastern time), and the
entire meeting will 'be open to the
public.

Litigation matters previously an-
nouncedfor-considerationat a closed
sessionwill be tal-en up at a later
meeting. A majority of the entire
membershipof the Commissiondeter-
minedby recordedvote that the busi-
nessof theCommissionrequiredthese
changesandthatno earlierannounce-
mentwaspossible.

Thevotewasasfollows:
In favor of change.—Eleanor Holmes

Norton, Chair; Daniel E. Leach, Vice
Chair; and Ethel Bent Walsh, Comnus-
sioner.

Opposed.—None.
CONTACT PERSONFOR MORE IN-
FORMATION:

Marie D. Wilson, ExecutiveOfficer,
Executive Secretariat at 202-634-
6748.

[S-88(L-78Filed 4-25-78;9:42 aml

[6730-01]

FEDERAL MARITIME COMMIS-
SION.
TIME AND DATE: 10 a.m., May 3,
1978.
PLACE: Room 12126, 1100 L Street
NW., Washington,D.C. 20573.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Agreements Nos. 2846-30 and
2846DR-5: Modifications of the West
Coast of Italy, Sicilian and Adriatic
Ports/North Atlantic Range Confer-
ence's.basicagreementand dual rate
contract system to extend authority
for independentaction.

2. SpecialDocket Nos. 460 and 461:
U.S. I)epartmentof A griculturev. Wa-
terman Steamship Corporation—
Reviewof initial decision.

3. SpecialDocl-et No. 554: Hermann
Ludtvig, Inc. v. WatermanSteamship
Corporation—Review of initial deci-
sion.

4. Special Docket No. 546: United
Grocery Export Co. v. Pacific West-
bound Conference—Review of initial
decision.

5. SpecialDocket No. 560: American
Home Foods v. Sea-E,andService—
Reviewof initial decision.

6. SpecialDocket No. 571: Firestone
Internationalv. United StatesL,ines,
Inc.—Reviewof initial decision.

(
CONTACT PERSONFOR MORE IN-.
FORMATION:

Francis C. Hurney, Secretary,202-
523-5725.

[S-879-78Filed 4-25-78;9:06 ami

[7035-01]
6

INTERSTATE COMMERCE COM-
MISSION.
TIME AND DATE: 1:30 p.m.,Tuesday,
May 2, 1978.
PLACE: Room 4225, InterstateCom-
merce Commission Building, 12th
Streetand ConstitutionAvenue NW.,
Washington,D.C.-
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This body has not yet adoptedits permanent.rules
of procedure. Therefore, at. the start of this proceeding,

3
it was necessaryfor the Tribunal to adopt temporaryrules of

proceduregoverning the portion of the proceedingduring
4

which we received testimony from the parties. Likewise, today

it is necessaryto establishproceduresfor this portion of th»

proceeding;specifically, the offering of motions by com-

missionersand voting on motions.

Since the first meeting of the Tribunal„ a custom

g has developedwhereby commissionershave secondedmotions

made by colleagues. There is certainly no objection to a

commissionersecondinga motion as an indication of support
11

for the motion. However, the Chair wishes to indicate that

13

in the judgementof the Chair, a second is not required and,

consequentlythe Chair will not deny a commissionerthe right
14 to have a vote on a motion in the event that a second is not.

forthcoming.

Concerningvoting on motions the Chair, unless
otherwisedirected.,will be guided by the draft languageof
the rules of procedure. The relevant languageconcerning

voting readsas follows:
19

"In all matters in which a vote is required, each
20

individual commissioner'svote shall be recorded.separately.
21

The recordedvote of the commissionersshall be taken in
order of their seniority, except that the Chairman shall vote

last. There shall be no proxy voting."
We are glad to have counsel for the partiespresent.

as our guests this morning, but the Chair must observethat at



this stage in the proceedingscounselhave no rights to take

part in the proceedingsunless they are requestedto do so by
2

the body.

The Tribunal has receiveda letter from Mr. Alan

Latman, datedApril 20. In this letter, Mr. Latman alleges
that the ASCAP post hearing reply statementis in flagrant
disregardof the rules of procedureof this proceeding. I

7 direct that Mr. Latman's letter be insertedat this point in
the record.

(See insert,)
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MARVIN S. COWAN
SIDNEY I. LIEBOWITZ
ALAN LATMAN
LEWIS R. COWAN
ARTHUR J. GREENBAUM
ROBERT HALPER
MICHAEL F. MASCHIO
MARTIN J. BLUESTEIN
ROGER L. ZISSU
CAROL F. 6 IMKIN
MELVIN SIMENSKY
STEVEN L.EMANUEL
BAI LA H. CELED 0 N IA

LAW OFFICES

COWAN, LIEBOWITZ 8 LATMAN, P. C.

200 EAST 42ND STREET
NEW YORK, N. Y. IOOI7

April 20, 1978

AREA CODE 212
YUKON 6-6272

CABLE ADDRESS:
COWLI ELAT, N. Y.

Honorable Thomas C. Brennan
Chairman
Copyright Royalty Tribunal
1111 20th Street, N.W.
Washington, D.C. 20036

Dear Mr. Chairman:

tAte are reluctant to write this letter but are re-
quired to do so becauseof our view that the ASCAP Post-
Hearing Reply Statementis in flagrant disregardof the rules
establishedat the hearing.

It will be recalled that the genesisof the reply
statementswas the requestof ASCAP that the partiesbe per-
mitted to comment on new proposalsand new facts presented
in the post-hearingstatementsof appearingparties. It was
clear that this opportunity should not be used to submit new
data. Accordingly, we carefully refrained from doing so in
our SupplementaryPost-HearingStatement,restricting it to
comments on the post-hearingstatementsof National Music
PublishersAssociation, Inc. and ASCAP. ASCAP on the other
hand, in its 38 page "reply", submittednew material by way
of newspaperarticles and its own new disclosures.

Me are preventedfrom respondingby ASCAP's use of
the reply opportunity at the close of the record to introduce
new material, but we deem it necessaryto make our position
clear on this matter. Of course, if the Tribunal wishes our
commentson this new material at this time, we would be happyto furnish them.

Alan Latman
AL/mc
cc: CommissionerMary Lou Burg

CommissionerDouglas E. Coulter
CommissionerFrancesGarcia
CommissionerClarenceL. James,Jr.
Bernard Korman, Esq.
Mr. Leonard Feist



On March l4, Mr. Korman, counsel for ASCAP, pro-

posed that the rules governing this proceedingbe modified

to require the parties to submit their complete statements
3

one week prior to the deadline for filing statementsso that
in the event there were new disclosuresin those statements

other partieswould have the opportunity to comment. on those
6 disclosures.

Mr. Latman suggestedthat Mr. Korman's proposal
6 be modified to require only changesin proposalsbe submitted

9 on the earlier date. Mr. Korman objected.to Mr. Latman's

proposedmodification and Mr. Latman then withdrew his ob-

jection and indicated that. he had no objection to Mr. Korman's
11

proposal.
12

The rules were thereforemodified as suggestedby
13

Mr. Korman. The Chair has examined the ASCAP post. hearing
14 reply statementand, in the opinion of the Chair, Mr. Latman's

objection is well taken.

In the opinion of the Chair, portions of the

ASCAP post hearing reply statementare not. in compliancewith

the rules of this proceedingand should thereforebe stricken
from this record.

19

The Chair does not. believe that. it would serve a
20 useful purpose today to segmentthe admissibleportions of
21 the ASCAP post hearing reply satement. In this connection,

the Chair notes that certain of the items which would likely
23 be stricken involve subjectmatter that one or more com-

24 missionershave raisedpreviously in this proceedingand. which

might well be pursuedby commissionersduring today'



proceedings.
Before proceedingto the considerationof a

specific text of the scheduleof rates and proposedregulation
it would be useful, I believe, for the commissionersto engage

10

12

13

in a generaldiscussionof the issueswhich have arisen
during theseproceedingsand perhapsthe most. useful place to

begin would be by consideringwhat mandatewe have been given

by the Congress.

In my opinion, speakingas an individual com-

missionernow, there is clear guidance in the reports of the
House and Senatecommitteesas to the policy objectives to be

pursued.in our decisions. One of the first issuesto be

consideredis the standardto be applied in determining the
rate schedule.

I believe, from my examinationof the committee

15

16

17

18

19

20

21

22

records and the proceedingsin the Congress,that it was the
intent of the Congressthat this body should adopt a rate
schedulewhich would provide reasonable.compensation'.tothe
owners of copyright materialsand that compensationshould be

basedon the fair value of the materialsused.

I also believe that it. is clear from the committee

reports that it. was not. the intent of the Congressthat. the

owners of copyrightedmaterials should subsidizethe operation
of public broadcastingwith regard to the use of copyrighted

materials.
23 I would now invite any of my colleagueswho wish

to comment on thesepolicy issuesto now take the floors

25 (No comments.)



I gather from the lack of requestfor recognition
that at least up to this point. a consensusis developing.

The proceedingsin the Congressfurther require
this body to consider the generalpublic interest in
encouragingthe growth and. developmentof public broadcasting.
We must, therefore,ponderwhether the adoption of a rate

6 schedulewhich is basedon the fair value of the materials
7 being utilized would have any significant impact on the

developmentof public broadcasting.
Speakingagain,as an individual commissioner,it is

my view that no schedulewhich this body is likely to adopt

11
will have any significant impact on the growth of public
broadcasting. But, let me addressmyself to what I think is
a hypotheticalquestion. Namely, if this body were to deter-

13
mine that the fair value of the materialsbeing used by public

14 broadcastingrequiredpaymentsbeyond the current ability of

public broadcastingto pay without. some impact on their
activities, what should be our dispositionof that matter.

In my opinion, and I emphasizeagain that I'm

making thesecommentsonly to deal with what I think is a very

hypotheticalsituation, it. would still be the responsibility

20

21

of this agency to adopt a scheduleaccording to the fair
value standard. And, if our actions, at some time did have

an impact on public broadcasting'sactivities, the remedy
22 would be elsewhere,perhapsin the Congress.
23 Again, I invite commissionerswho wish to comment.

24 to take the floor.
25 (No comments.)



If not, we will go on to considervarious issues
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which havearisen in the courseof this proceeding.

Prior to the start of the hearings,commissioners

anticipatedthat testimonymight be offered concerningoffers
that. were discussedin private discussions,either before or

after the Copyright. Act was enacted. It was the intention of

commissionersto exclude such evidence from theseproceedings.

That. was our intention becausewe felt, in several
sectionsof the Copyright Act, the intent of Congresswas to

encouragevoluntary agreementsand that, if this body were to
establishthe precedent. of admitting evidenceconcerning

such offers, it. could well frustrateefforts at voluntary

agreementin the future.
It becameapparent,however, that this was a classi

case of locking the barn door after the horse had escaped. It
was obvious that no useful purposewould have been served

by preventing testimonyon the questionof offers that were

made in private discussions. Therefore, when this issue arose

during the proceedings,the Chair, after consultationwith

commissioners,ruled that we would admit testimony concerning

private offers in this proceeding,but that we would determine

later what weight would be given 'to that testimony.

In my opinion, as an individual commissioner, for
the reasonsthat the commissionerspreviously discussed,

no considerationshould be given in the determinationof our

rate scheduleto offers that were made in private discussions.

Again, I invite commissionerswho desire to
comment on this point.



10

COMMISSIONER COULTER: You are talking now about

the offers, not agreements?

CHAIRMAN BRENNAN: That's correct, commissioner,

but. you have provided a nice bridge, commissioner,to the
4

next logical question,which is namely, what weight. we wish

to give to the three voluntary agreements.

In the interest.of all the procedure, I would
7 suggest.that,at. this stage in the proceeding,that we focus

on performing rights for musical works and considerwhat

9 value the three agreementshave in determining.that issue. It
is my opinion, as an individual commissioner,that voluntary
agreementsare of almost no value to us in making our

11

12

13

14

determinations. I see no connectionbetween the Harry Fox

agreementand the determinationof the fair value of per-
formance fees in musical works.

As to the SESAC agreement,much of the dispute
concerningthe proper interpretationsof the SESAC agreement

16 has becomemoot. in light of developmentssince the hearings
were concluded.

18 If we were to acceptthe ASCAP and SESAC inter-
pretationsof the SESAC agreement,it could. possibly be

19

20
argued. that. the SESAC agreement.would lend some weight to the

approachtaken in the ASCAP proposal, but clearly that inter-
21 pretatinnwould be disputedbv public broadcasting.
22 As to the BMI proposal, I find. it. unnecessaryto

speculateconcerningthe:motivations of BMI ~ I will leave

24 it to ASCAP to analyzeBMI, but. we should note that BMI

declined the opportunity to take part in theseproceedings,



declined the opportunity to explain the terms of the voluntary

2 agreement,or to answerquestionsfrom commissionersconcerning

those terms.

And, finally, becauseof the adjustment.clause,
I have concludedthat I do not. believe that. the BMI agreement

is of much value to me in my decision-makingprocess.
Are there comments from commissioners?

COMMISSIONER COULTER: Yes. I can't say I

necessarilydisagreewith you as far as the Harry Fox agree-
9 ment is concerned,but. the SESAC agreement,in my opinion,

10 was something reachedby both Public Broadcastingand SESAC

11
and at. the same time has somerelationshipwith the market-

place because,at, least according to SESAC, they made their
12

basic calculationson what they would charge if the public
13

broadcastingstationswere commercial. Exactly how they
14 did that. and what. they did, we don'. know, but. nevertheless,

they claimed to have done that. So, I'm afraid .I don't think
it's totally irrelevantas some kind. of guide.

That doesn'tmean I'm necessarilyendorsingit,
but I wouldn'.t want to exclude it, and with the compromise.as

possibly an objective to some stage, I don't think it nec-

O
V
4
Q
R

20

21

cessarilytilts any structuretowards ASCAP, in particular,
or towards PBS in particular.

So, I would respectfully like to suggestthat I
22 wouldn't rule it out as a guide. I agreewith you, however,

on the BMI, that it's a little hard to find in their agree-

ment much basis for a judgement.

25 CHAIRMAN BRENNAN: I certainly agreewith my



12

10

13

14

15

16

17

18

19

20

21

22

23

24

25

colleaguethat if it was clear from our record that both SESAC

and Public Broadcastingapproachedtheir agreementsomewhat

along the lines of deciding what. the SESAC rateswould be, if
applied to commercial broadcasting,and then discounting that
fee, in that. situation, I would agreewith my colleaguethat
the SESAC agreementmight well be of some value. But, I fear
that the record as to exactly what was done is not quite so

clear.
COMMISSIONER JAMES: I somewhatsupport. Commissione

Coulter's analysisof it. You have the sworn testimony of the

principal negotiator that said. this is how it was arrived at
and that sworn testimony has to be given some weight. It was

not controvertedby Public Broadcasting,from my review of

the record, so I tnink it does have some appropriateforce.
As far as a final determinationas. to how we are

going to arrive at a rate, it was fairly negotiatedexcept
for the per composition thing which is somewhatdisputed.
I think CommissionerCoulter'spoint is well taken that we

just cannot ignore that. of all three agreements,this one

probably has the most appropriateweight if we were to be

consideringany.

CHAIRMAN BRENNAN: I certainly agree again with

my colleaguethat. if that interpretationwere, in fact,
acceptedby Public Broadcasting,that it. would certainly, in

my opinion, carry some weight, but. I think that the jury is
still out. on that point.

COMMISSIONER JAMES: We'e the jury.
CHAIRMAN BRENNAN: Yes'



13

COMMISSIONER COULTER: At one point, Public
Broadcastingdid accept it since it is an agreement.

COMMISSIONER JAMES: They signed it.
CHAIRMAN BRENNAN: They acceptedthe agreement,

but. -- would any commissionersbe interestedin the chairman

asking Public Broadcastingto comment on this matter, since
6 it seems to be of some interest to the commissioners?

COMMISSIONER COULTER: Does that causeany pro-
cedural difficulties?

CHAIRMAN BRENNAN: No, it would not. The chair

10 would. ask that one of the gentlemenfrom Public Broadcasting
who have heard this exchangeamong commissionersif they

11

would care to give us the benefit. of their interpretation.
COMMISSIONER BURG: Excuseme one moment, Mr.

Chairman. Is there someonefrom SESAC in the audience'

CHAIRMAN BRENNAN: No, but they were notified,
commissioner,and. the counsel is in Venice.

16 MR. ALEINTKOFP: I would be very happy to be of

help, but I'm not. quite sure what the question is. I don'.
think you want a detailedhistory of the SESAC exchange.

19

20

21

CHAIRMAN BRENNAN: We are not concerned,Mr.'leinikoff,with the terms of the agreement. The current
discussionfocuseson the extent, if any, to which Public

Broadcastingenteredinto that agreement.in terms of accepting
22 an approachwhereby SESAC would determinewhat its rates

would have been if this were a commercial venture and then

24 discounting that rate to take into account. the more limited
resources.



COMMISSIONER COULTER: May I interrupt at this
point. That wasn't quite the point I was making. They

arrived at. the sum, the contract, by two entirely different
approaches.

CHAIRMAN BREIINAN: That's true.
COMMISSIONER COULTER: So, how Public Broadcasting

conceivedor perceivedSESAC's approach,at least from my

opinion, is I don'. feel arguesagainstmy feeling of SESAC's

approachagreement.was relevant. In other words, how they
arrived at. their agreementor how Public Broadcastingper-

10
ceived the SESAC agreementis not necessarilyvital, as far as
I'm concerned.

12

13

14

15

16

17

18

19

20

21

22

23

25

CHAIRMAN BRENNAN: If my colleaguewill indulge me,

I'd still like to ask the same questionas to invite Public
Broadcastingto comment. on whether they perceive the SESAC

agreement.as following this approachwhereby SESAC determined

what the rates would have been if this were a commercial

venture and then discounting the rates.
MR. ALEINIKOFF: Let me

CHAIRMAN BRENNAN: Let the record indicate that
Mr. Aleinikoff is responding.

MR. ALEINIKOFF: I think I had better take a few

minutes to explain what our approachwas. Our approachwas

that. we were interestedin making an agreement.with SESAC as

with all of the other agencies. We were negotiatingsimul-

taneouslywith all four of these:and maybe others in other

segments.

Our approachhas always been. to try and reach an



agreementthat makes sensefrom our point. of view.

In answer to your question, our offers in the
courseof negotiationswere basedupon what we thought was a

3

fair overall deal which included both the blanket amount and

the per piece uses that went with it.
I have never been clear, and I guess I was the

6 chief negotiator for Public Broadcasting,I have never been

clear at why SESAC establishedits amount. I did not under-
8 stand that to be due to a formula of commercialuseswith or

9 without. a discount. Actually, there was some other standard

that SESAC mentionedat the time, but I didn't believe that

12

13

I had the right to ask what was the basis for their under-

standing,nor did they tell me very clearly, nor did they
ask us what was the basis for ours.

We both sought to obtain an amount that would make
14 senseto each of us in terms of what they thought, was the
16 fair value and what we thought. was a fair value in terms of

16 public broadcasting. Does that answeryour question?

17 CHAIRNDQl BRENNAN: Thank you. You have answered

my question. .CommissionerCoulter may have a questionof

his own.
19

COMMISSIONER BURG: I have one.
20

21

CHAIRMAN BRENNAN: CommissionerBurg has one.

COMMISSIONER BURG: Mr. Aleinikoff, at one point
in the record, Mr. Ciancimino said with respectto your

23 negotiationsthat at one point they came in with a higher

24 dollar figure and you came in with a lower . one and subsequent-

ly it was resolvedand negotiatedto the $50,000 figure. Is



it proper, Mr. Chairman, to ask what that. higher .figure and

what. that lower figure was? Is that violating some--

CHAIR%M BRENNAN: We have establishedthe precedent.

for taking testimony in this area and then deciding to exclude
4

the value of the testimony, but you are certainly within your

rights in asking the question.
COMMISSIONER BURG: Do you recall those two figures,

7 Mr. Aleinikoff?
MR. ALEINIKOFF: May I say more than just the two

9 figures, becauseI'd like to explain, but on the other hand

I don't want to presenta one sided version of what occurred.
That's really not. fair to SESAC or to anybody else. I'l
just try and say as accuratelyas I can how it happened.

12

The actual arrangementthat was made,as happens
13

in all thesewhere you finally reach a point. where you reach
14

a deal or not, as I rememberit, and I hope you will ask Mr.

Ciancimino if he remembersit, he askedme what was the
16 maximum that we would pay. I said. the maximum was -- I though=

it over -- was $50,000 and he said okay.

Now, where that had arrived from was he had at. one

19
time talked about ten percentof the total going to SESAC.

20

21

He calculated,and I really do think that this is -- it may

.be argumentativeon our behalf, and I hope you will check it
with him -- he calculatedthat the total, he said, would come

22 to some place around 5750,000 so that he asked for ten percent.

basedupon previous formulas and previous negotiationswith

24 SESAC which came to 075,000.

25 In answer to your question, our original offer, I



believe, was 20 or 25 some place. I think it. was $25,000 as

being the maximum that. we felt we could pay as a minimum

guaranteeagainstthe per use figures. Maybe it was the 75 or
3

25 that got us to the 50. I don't know. I can only tell you

what I rememberhappening.

It seems to be lots of questionsabout remembrances

in this area, so you may want to talk to otherswho were

there.
CHAIEQCAN BRENNAN: Thank you. Are there any

further commentson the voluntary agreements?

10
COMMISSIONER GARCIA: Mr. Chairman.

CHAIRMAN BRENNAN: CommissionerGarcia.

COMMISSIONER GARCIA: If I recall the testimony
12

given by the SESAC counsel, he did go into detail as to how
13 he had arrived at. the $50,000 and I think, at. the time, it

was made clear in the record that both their thinking andPBS'5
thinking as to the rationale in arriving at that. $50„000 was

different, but. since he felt that he had arrived at. that
$50,000 using a formula which they had originally anticipated
in using their negotiationswith Public Broadcastingthat. that

18

was the reasonthat he settledon the 950,000.

I guessmy reasonfor bringing this up, after
20 hearing both comments from Public Broadcastingand Commissione:"

Coulter, I think that there may be some merits in Commissioner

Coulter's commentsthat we possibly should not. ignore com-

23 pletely the formula and rationaleused by SESAC in arriving at
that. $50,000.

25 CHAIRMAN BRENNAN: Thank you Commissioner,and



18

having openedthis discussion,let me perhapsclose it by

respondingto some of thesepoints.
2

I said in my initial intervention that if we were

to accept. the interpretationgiven to the testimonyby ASCAP

and SESAC, then in my judgement, the SESAC agreementcould wel:
5

be of some value to us in approachingthe ASCAP proposal.
But, Mr. Aleinikoff's answer to my question, in my view, leave.

7 me where I was at the start. of this intervention; namely,

that there is a differenceof opinion as to how that formula

was reachedand I certainly don't intend to totally exclude

any considerationsof the approachin the SESAC agreement.
10

12

13

But, I think it ought. to be consideredin terms of the dif-
ferencesin opinion that. exist as to how it was formulated.

CommissionerCoulter.
COMMISSIONER COULTER: Mr. Chairman, if I may just

14 get in my two centsworth, the differenceof agreementin the
15 interpretationof how the formula was reached,and giveh the

fact that there was an agreementmay, in fact, make that
agreement.even more appropriatebecausethe differencesof
agreementis, of course, is what the whole proceedingis about,

18

I phrasethat awkwardly, but I mean the fact that
19

there was a disagreementin interpretationon how the formula
20 was arrived at does nGt necessarily,.in my opinion, validate

the agreement.

22 CHAIRMAN BRENNAN: If there is no further discussion

23 on the voluntary agreements,we can go on to another issue
and it might be well at this point. to considerthe general
subjectof individual licensesfor public broadcastingentitie.'.

25



10

12

14

15

17

18

19

20

21

22

23

25

As I understandthe ASCAP position, it is that in

their judgement the Copyright Act mandatesthat. this body must

adopt a structurewhich would individually license each public

broadcastingentity. I have found, in reading the testimony

and examining the briefs that there seems to be some confusion

about. terminology. Possibly this may be the result of the
conversion from the voluntary discussionswhere the focus was

in terms of trying to agreeupon a license to the proceedings

in this body where,as I read the statute, there is no

referenceto license agreements.

Of all the commentson this issue, the one which

I found to be the most. useful appearsin the April 11 state-
ment. of the National Music PublishersAssociationwhich reads

in part: "We believe, therefore, that the Tribunal should con-

clude that the adoption of any form of 1&cense 3s unnecessary

and inappropriate."
Turning to the Copyright. Act, in Section 118(b)(2)

which deals with voluntary agreements,you do find references

to "license agreements"but. in the following subsection (3),

which deals with the proceedingsbefore this body, in the

absenceof voluntary agreement,there is no referenceto

licenses.
In my opinion, a license is permissionto do some-

thing and that permissionhas been grantedby the Congressin

passingSection 118, subject to the reasonablerates and

terms that this body may establish. Consequently,I am not.

at all sympatheticto argumentsthat this body is required by

the statuteto license or provide for the licensing of every
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public broadcastingentity.
I think the license terminology is actually in-

appropriateto our proceedings. I again invite commissioners
3

to comment if they desire.
(No comments.)

If this body determinesthat the Copyright Act

does not mandatea separatelicense for every public broad-

castingentity, there remains the issue of whether, in our

8 discretion, it is our desire'odo so basedon the argument."

9 made to us by ASCAP ~

10
CommissionerCoulter pursuedthis issue at. the end

of the hearings. I thought, that commissionerpursuedthe

questionvery effectively and very thoroughly. I did not
12

find the answers from the ASCAP witness-tobe very persuasive,
nor did. I find the argumentsadvancedin their post.-hearing

14 statementto be persuasive. Consequently„ I have no intention
to support a structurewhich involves individual licenses.

COMMISSIONER JAMES: One question, Tom. You are

not. saying that each individual broadcastingentity is not

subject to a term of a rate'?

19

20

CHAIRMAN BRENNAN: No.

COMMISSIONER JAMES: Okay. Whether or not a license
is granted, each individual station is subject to any terms

21 that we set. in them?
22 CHAIRMAN BRENNAN: Yes. I will come to that again
23 later when we discussthe particular formula of the rate
24 structure. I'm dealing, at this point, only with the legal

questionraisedby ASCAP and the terminology questionas to
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whether or not there has to be a license, a piece of paper.

COMMISSIONER JAMES: In the broad legal senseof

what a license is
CHAIRMAN BRENNAN: That's correct.
The next issue that we might usefully consider is

the requestmade by ASCAP that our findings in this pro-

ceeding: "State explicitly that it. intends no precedential
effect. for this initial determination."

I assumethat the motivation: for this proposal
is a concern that betweennow and some future date, significan
changesmay occur in the structureof public broadcastingand

what. we decided in the next few weeks on this issuemight not

be of valid precedentin the event of that change in the
structureof public broadcasting.

I would certainly agree that if you do have signi-
ficant changesin public broadcastingbetweennow and the

next proceedingbefore this body, that what we decide in this
month would be of limited value as a precedent.

On the other hand, if the basic situation remains

unchanged,then in my opinion, what. we decide in this pro-

ceeding should be given some weight in future proceedings.

I don't think we need to affirmatively state in

our findings that what. we are deciding is coveredwith great
weight., but on the other hand I'm not preparedto include in

our decision a statementthat what we decide should have no

value in the future as a precedent.
I'm focusing now solely in terms of musical works.

Later in the day I will talk about some of the problems with
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variable works and the paucity of data currently available to

this body.

Are there any comments from commissionerson this

point?

COMMISSIONER JAMES: I have a couple. All of us

are under the gun to get this hearing under way. I think re-

gardlessof whetheror not there is a great fluctuation in what

public broadcastingis doing, the environmentunder which we

are now promulgating these rules could have substantially
changed in another five years.

10 I think ASCAP's point is well taken becauseI

12

13

15

16

17

18

19

20

21

22

23

25

think we do a disserviceto public broadcastingand the owners

of copyright if we are going to be so bound by what we do

today when we are operatingunder ad hoc interim rules, et
cetera, that we would not want to ascribe to at all in the

future or would not want to explore maybe more fully. They

may want to have a year of hearings. Who knows.

So, I think the point. is well taken, Mr. Chairman,

that I don't think we want to bind, and I think we owe it to

Public Broadcastingand ASCAP to make some indication that thi
is not. something that is going to be cast in, that there is
going to be flexibility in the future, and that they are not

locked into what happensnow. I feel strongly about it.
CHAIRMAN BRENNAN; That really is not the request

made by ASCAP. ASCAP is requestingthat we make an affirm-

ative statementin our findings.

COMMISSIONER JAt'KS: I'm willing to make an



24

1 affirmative statement.
COMMISSIONER COULTER: CommissionerJames,simply

leaving the point silent, wouldn'. that be sufficient?
Wouldn't that state that it is neither casting the concept

4
in nor excluding the possibility that. it be useful in the
future if there is no explicit statementmade?

COMMISSIONER JAMES: If there is no statement
7 made, it is like it never happened,but. there can be a request.
8 that it be made and I don't seewhat the objection -- I don'.

9 see any objection to making any statement.

10 COMMISSIONER COULTER: I would think the whole

conceptof reviewing the rates and terms periodically suc-
11

ceeds in guaranteeingthat. nothing will be cast. in and there
12

is no need to have--
13

COMMISSIONER JAMES: This is going one step beyond
14 to make it, as your friend used to say, perfectly clear.

COMMISSIONER BURG: I think the statute,by virtue
16 of the fact that it. opens it. up for review in five years

really takes care of it. If obviously some dislocationshave

occurredduring the initial five year rate structure, I'm

sure that one or both partieswill bring that to the attention
19

of the Tribunal at the appropriatetime.
20

COMMISSIONER GARCIA: Mr. Chairman, in your
21 experience,is it customary in renderingopinions to

specifically state the requesthere that ASCAP has made of us?

CHAIRMAN BRENNAN: Yes. It certainly is not

24 lacking in precedentand I would not be surprised,at. least
in portions of our discussionof visual works,that we might
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1 come close to a statementof this nature, but. I don't see a

need for it basedupon this record with regard to musical

works

I agreewith CommissionerBurg that if you have

more changesin the stricture of public broadcastingthat.

obviously would delete the value of this decisionas a

precedentin our future deliberations'll

I'm saying at this time , at this stage, is
8 I don't see a need for an affirmative statementto be made

in our findings.

10

12

COMMISSIONER GARCIA: Let me ask anotherquestion.
Are we under the gun in getting both the Tribunal and ASCAP

and PBS--shouldany weight be given to that, in your opinion?

CHAIRMAN BRENNAN: I think not. You are talking
13 about being under the gun. The partieshave been discussing

rates and terms for severalyears and it. is almost impossible
16 to imagine anything else that could have been brought before

18 us in theseproceedingseven given a longer time frame.

17 COMMISSIONER JAMES: I'd like to hear --'"ASCAP

18
has made this proposal. I'd like to hear what. Public

19

20

Broadcasting-- what their commentsare. If they both agree

to it. would there be an objection to inclusion?
MR. ALEINIKOFF: I would only like to say that. this

21 is not--
CHAIRMAN BRENNAN: Just to avoid having to do this,

23 wheneverwe ask counsel to respond.,would you pleaseidentify
yourselvesso that. the Reporterwill know who is speaking.

Mr. Aleinikoff.
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MR. ALEINIKOFP: Mr. Chairman, may I just say that
I'm not counsel. Am I still permitted to speak?

CHAIRMAN BRENNAN: Yes.

MRS ALEINIKOFF: I'm director of the project and

Mr. Latman and Yw. Smith are counsel.

CHAIRMAN BRENNAN: Yes. We have that duly recorded
6 in our record.

lK. ALEINIKOPF: All I can say is for the projects
6 we have not. consideredthis point in our deliberationsand I

9 really do hesitateto give you any indication of where we

standon this. I would like a chance to think about it for
a few minutes or an hour or some time and then give you an

11

12

13

answer if I possibly can. I don't think we answeredthis at
anytime during the hearingsand I don't think—

CHAIR&AN BRENNAN: When you indicate you would.
'14 like to have more time, are you thinking in terms of a brief

conferencewith your colleaguesor are you thinking in terms

16 of supplying a letter to us some time next. week?

MR. ALEINIKOFP: We really have run out of letters.
We would like to think in terms of a very brief discussion

with my colleagues.
19

CHAIRMAN BRENNAN: CommissionerJames reminds me
20

that. we have had -- talking about precedents-- a precedent
21 to recessbriefly around eleven o'lock. So, we will recess

for a few minutes.
23

25

(A brief recesswas held.)
CHAIRMAN BRENNAN: The meetingwill resume.

Mr. Aleinikoff, do you wish to respond?
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MR. ALEINIKOFF: May I turn to counsel, since this
is a matter of position?

CHAIRS BRENNAN: We will be glad to hear from

10

12

13

14

15

16

ML". Latman.

MR. LATMAN: Thank you. We, or whoever our

successorswould be in five years, would certainly try to

presentwhatever facts are then pertinentas completely as

possibleand if there are changeswe assumethat. they will
be properly called befo're the Tribunal by all parties concerne

On the precisec[uestion about. what the Tribunal

should or should wish to do with respect.to an express

statementor disclaimeror limitation, we must respectfully
leave that to the commission. We really don't have a firm

position on how the commission should treat that particular
item.

CHAIRMAN BRENNAN: CommissionerJames.

COMMISSIONFR JAMES: Thank you.

CHAIRMAN BRFNNAN: Unless there is further discussio

17 we will go on to another issue.

1S

19

20

21

22

23

25

(No comments.)

ASCAP, in its case, has argued that. the only

responsibilityof this body is to establisha scheduleof

rates for those copyright owners which have appearedor whose

existencewe are aware of. Consequently,ASCAP has suggested,

and I leave aside now the problemswith the intercollegiate
stationsand the non-affiliated, non-commercialstations.
Our only responsibility is to establisha scheduleof rates
for the ASCAP repertory and the Italian Book Company repertory
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I would, of course,welcome a solution that. would

2
reduce the workload of this body,. ~: I do not read the copy-

right statutein the same fashion as ASCAP. I believe that we

have the responsibilityunder the statuteto establisha

scheduleof terms and rates for all copyright owners of musical

works. I believe, as both partieshave agreed, that we can

adopt different structuresbasedon a test. of reason.
Very likely this body will adopt a schedulewhich

9 would have a blanket structureconcept for performing rights
societiesand a per compositionstructureto deal with the

10
so-calledphantom copyright owner. But, I cannot agreewith

12

13

the ASCAP position that we should restrict our decisionssimply

to ASCAP and the Italian Book Company.

Is there any discussionon this issue?
COMMISSIONER JAPANS: Just. one question. I'l yield

to CommissionerGarcia.

15 COMMISSIONER GARCIA;. Are you suggestingthat this
hearing -- that..we not restrict ourselvesto ASCAP and the
Italian Book Company?

18

19

CHAIPMAN BRENNAN: Yes. I'm saying, Commissioner,

that. the statuterequiresus to establisha scheduleof rates
and terms which will cover all possiblecopyright owners of

20 musical works. I would anticipatethat in that structurewe

would give special treatmentto the ASCAP and Italian Book

22 Company catalogs,but I do not believe that we can stop with

23 those two decisions,that we must also provide some structure

24 to deal with the totally unaffiliated copyright owner even

25
though such a personmay not exist as of this date.
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COMMISSIONER JAHES: Did we ever receive anything

from the Italian Book Company?

CHAIKCAN BRENNAN: Yes, commissioner. The letter
was delivered. It was made part of the record. In fact, the

Chairman read into the record the one paragraphof the letter
which was of particular relevance. It did not suggesta value

6 for the Italian catalog, but left it to this body to establish
a fair rate.

As you may recall, Mr. Aleinikoff testified that. in

8 his discussionswith counsel for the Italian Book Company,

1p there was a requestthat the Italian Book Company receive a

$1,000 guarantee. Mr. Aleinikoff further testified that in the.
11

12

13

14

judgementof Public Broadcastingthat was an excessivefee.
COMMISSIONER JAMES: $1,000 a year?

CHAIRMAN BRENNAN: Yes.

CO&SCISSIONER J2QIES: In essence,really what you

have is ASCAP and all others, becausewe can probably group

16 the Italian Book Company in with a per compositionrate for
all intents and purposes.

18 CHAIRMAN BRENNAN: I think the amount of money and

the interest is such that. that would be a practical solution,
19

but. logically we have before us two performing rights societie.
20

that have not enteredinto voluntary agreements.
21

COMMISSIONER JAMES: We don't officially have the

Italian Book Company before us. That letter constitutesan

appearance?

24 CHAIRS&7 BRENNAN: The statuteprovides that any

public broadcastingentity or copyright owner is subject to
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1 whatever rates and determinationsthat. we adopt, and the

statutemakes referenceto, even though such parties did not
2

make proposalsto this body.

COMMISSIONER JAMES: I read it a little differently.
Where are you reading from, Tom?

CHAIRMAN BRENNAN: From clause three, Commissioner,

about half wav down: "Shall be binding on all owners of copy-

right and work specifiedby this subsectionand public broad-

8 casting entities regardlessof whether or not such copyright

owner and public broadcastingentity have submittedproposals

10

12

to the Tribunal.
COMMISSIONER JAMES: All right.. But, go back to

my initial question. Can we consider the Italian Book Company

as a non-entity that would be picked up by all other copy-
13 right. owners at a per composition schedule?

CHAIRMAN BRENNAN: I would. agreewith my colleague

15 that. we have, in terms of the copyright statuteand general

conceptsof fairness,authority to make reasonabledistinctions

17
among copyright. owners. It might. well be that we would con-

18

19

elude that the Italian Book Company is such a small performing

rights society that it is reasonableto deal with their uses

on a per compositionbasis. But, I only invite discussion
20

on what is probably a more logical point; namely, that we have
21 two performing rights societies.
22 In the one casewe will adopt some type of formula

which will be blanket in reach. Yet, with the Italian Book

24 Company, a performing rights society, we are not. adopting or

would not. be adopting a blanket formula.












































































































































